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32 ; Flanders v. Chamberlain, 24 Id. nently reasonable and equitable that it 

305 ; Kohl v. Lynn, 34 Id. 361 ; Luck- ought ultimately to prevail, and botli 

ing v. Wesson, 25 Id. 443 ; Cary v. real and chattel mortgages be placed 

Hewitt, 26 Id. 228. upon the same footing in accordance 

Although, irrespective of statutory with what, the parties in nearly every 

changes, the rule in Michigan as re- case intend to create, viz., a mere se- 

spects chattel mortgages is believed to curtly, and not a conveyance of their 

be contrary to the great weight of title to the mortgagee. 

American authority, still it is so emi- Marshall D. Ewell. 



United States Circuit Court, Northern District of Illinois. 
LEA & PERRINS v. DEAKIN . 

The word "Worcestershire," as applied to sauce, has become generic in mean- 
ing by constant use for a particular species of sauce, and the fact that persons re- 
side in Worcestershire, England, and manufacture there a sauce which they call 
" Worcestershire Sauce," does not give them the sole right to such application of 
the term. 

The plaintiffs having been cognisant for many years of the fact that there was 
a particnlar kind of sauce manufactured by persons other than themselves, to 
which this term was applied, and having for many years taken no steps to pre- 
vent it, there may be said to have been something in the nature of an acquies- 
cence on their part in such manufacture. 

A decree, not appealed from, rendered by the Master of the Rolls in England, 
having jurisdiction both of the subject-matter and of the parties in a chancery 
suit, in favor of a principal, refusing an injunction and dismissing a bill in equity 
filed in such foreign court, to protect an alleged trade-mark, when offered in proof 
by the principal's agent in a chancery suit in a court of the United States, in 
which he is a defendaut, is a bar to such action, when both suits are upon the same 
subject-matter of controversy, brought by the same plaintiffs, and when the bills 
in both cases ask for an account and an injunction for the same reasons and for 
substantially the same general relief. 

It would be an anomaly that a principal could manufacture and sell a sauce in 
England, and his agent could be restrained in the United States from selling such 
sauce here, obtained from such principal. 

Rogers cf Appleton and Henry M. Collyer, for complainants. 

Charles E. Pope and George C. Christian, for respondent. 

The opinion of the court was delivered by 

DrumMond, J. — This case has been fully and ably argued by 
the counsel of the respective parties, and as it has been pending for 
a long time, although I have not had, from other engagements, the 
opportunity of considering it so thoroughly as I could wish, I may 
state now the conclusions at which I have arrived, without going 
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into any special detail of the reasons leading to such conclusions. 
The plaintiffs are, and have been for a long time, the manufac- 
turers of what has been called "Worcestershire Sauce," in Wor- 
cestershire, England. It is at present, and has been for some time, 
known as "Lea & Perrins's Worcestershire Sauce." The defend- 
ant is a resident of Wisconsin, and has been in the habit of receiv- 
ing from England a sauce somewhat similar to that of the plaintiff', 
which is called the " Improved Worcestershire Sauce," prepared 
by Richard Millar & Co., of London. The defendant is their 
agent for the sale of this latter sauce in this part of the country. 
I think the proof establishes that there has long been known in the 
market a certain kind of sauce used for the table, on fish and meats 
of various kinds, as " Worcestershire Sauce"; that it is a sort of 
generic term given to this kind of sauce from the fact that it was 
originally manufactured in Worcestershire, England. It seems 
to have been manufactured also in other places, and the term 
"Worcestershire Sauce" seems to have been applied to that species 
of sauce. Under the circumstances, therefore, it can hardly be 
claimed that the plaintiffs, simply because they reside in Worcester- 
shire, and manufacture a sauce which they call " Worcestershire 
Sauce," have the sole right to the application of the term to that 
species of sauce. I think that the proof also shows that the plain- 
tiffs have been cognisant for many years of the fact that there was 
this kind of sauce manufactured to which the term was applied ; 
that for many years they took no steps to prevent the parties from 
manufacturing the sauce ; and that, therefore, there may be said to 
have been something in the nature of an acquiescence in the manu- 
facture of the sauce. 

The proof also shows that the plaintiffs filed a bill in chancery 
in England against the principal of the defendant, Millar, of Lon- 
don, on the ground that he or his company were manufacturing the 
very species of sauce which is the subject of controversy in this 
case, asking for an injunction to restrain him from such manu- 
facture, and from using the term "Worcestershire Sauce," they 
claiming that they had the right to it as a trade-mark, and that no 
one else without their consent could use it, and also asking for an 
account from the defendant. The case was heard by the Master of 
the Rolls, Sir George Jessel, and fully considered by him in 1876, 
and the injunction was refused and the bill dismissed. There was 
no appeal from this decree ; on the contrary, it seems to have been 
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acquiesced in by the plaintiffs. I see nothing in the record to 
raise a doubt that the case was decided on its merits. I think, 
therefore, that this case is a bar to the action of the plaintiffs. 
They brought the suit against Millar, the principal of the defend- 
ant in this case, on the very subject-matter of controversy here ; 
they asked for an injunction for the same reasons that the injunc- 
tion is asked here, and for substantially the same general relief. 
It was refused by the Master of the Rolls, and the bill dismissed. 
Deakin, the defendant here, has acted for Millar, the defendant in 
that case. It would be an anomaly if it were true that Millar 
could manufacture and sell his sauce in England, and at the same 
time Deakin, who sells it here, and obtains it from him, could be 
restrained here at the instance of the plaintiffs from selling it. 

By agreement between the parties, and the order of the court, 
many of the questions on the admissibility of evidence were sub- 
mitted to the Master, and he made his report thereon to the court, 
and exceptions have been taken to his report. It is unnecessary for 
me to consider these various exceptions. It is sufficient to say, I 
think, there is evidence in the case which ought to be admitted, and 
from which these conclusions can be deduced. The result will be, 
therefore, that the bill will be dismissed. 

This is the third reported civil action both the use of the labels and words in 
brought by the complainants in refer- controversy. At this point the contest 
cnce to their alleged trade-mark, not to ceased, the defendants, Wolff and Bees- 
mention the criminal case of State v. sin g> making under the New York prac- 
Gibbs, 56 Mo. 133; and as the principal tice a proffer of judgment, which was 
case was bitterly and thoroughly con- accepted by the complainants, 
tested, the trial consuming a week, un- No full report of the decision of Lea 
less the appeal which has been taken be v - Millar, the second case, has ever been 
perfected, this will probably be the end published. It is referred to in Sebastian 
of litigation on this subject. In Lea on Trade Marks, pages 7 and 64 ; and 
v. Wolff, the first of these cases, re- Airton on Decrees, 4th edition, page 242. 
ported in 15 Abb. Pr. (N. S.) 1, the Judge Drummond gives in his opinion 
controversy being in reference to an the essential features of the case. 
American brand of Worcestershire, the The doctrine of Lea v. Wolff, would 
Supreme Court of New York, at special not seem to be in conflict with either 
term, on motion of complainant for an Lea v. Millar, or the principal case for 
interlocutory injunction, enjoined the the court says in the first-named case : 
use of defendant's labels, but refused to "The defendants doubtless might, 
enjoin the use by defendant of the words under proper circumstances, employ the 
" Worcestershire Sauce." At the gen- name of a place where an article is man- 
eral term, on appeal from the intcrlo- ufactured, as well as the word descrip- 
cutory order, the same court enjoined tive of its character ; but such words 
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must be employed honestly and pro- 
perly, and not with a design to imitate 
and deceive to the detriment of another. 
Where names are in common use, no one 
person can claim a special appropriation 
of them to his particular use, but where 
words and the collocation of words have 
by language become known as designa- 
ting the article of a particular manufac- 
turer, he acquires a right to them as a 
trade-mark, which competing dealers 
cannot fraudulently invade. The essence 
of the wrong is the false representation, and 
deceit. When the improper design is ap- 
parent, an injunction should be issued." 

From this extract and from the opin- 
ion as a whole, it is evident that the 
court based its decision upon the point 
that a fraudulent intent, shown by the 
use of similar labels, was so clearly and 
evidently manifest, that an injunction 
must issue as prayed for. In the case 
decided by Judge Drummond, there 
was a clear distinction betweea com- 
plainants' and respondents' labels. 

It is impossible in the little space al- 
lowed in a brief note on the case, to 
mention all of the many authorities 
quoted by the respective counsel, whose 
briefs were elaborate and exhaustive. 

So far as the decision of Judge Drum- 
mond is based upon the point that no 
words which have become generic in 
meaning can be appropriated as a trade- 
mark, its soundness cannot be ques- 
tioned. Among the many adjudicated 
cases upon this point may be mentioned, 
Canal Co. v. Clark, 13 Wall. 323; 
Thompson v. Winchester, 19 Pick. 214; 
Wolff" v. Goulard, 18 How. Pr. 84; 
Sherwood v. Andrews, 5 Am. L. R. N. 
S. 591 ; Candee v. Deere, 10 Am. Law 
Reg. N. S. 694 ; Singer M'fg Co. v. 
Wilson, Law Rep. 2 Ch. Div. 434 ; Cocks 
v. Chandler, Law Rep. 11 Eq. 446 ; Laz- 
enby v. White, referred to in this last 
case ; Ford v. Foster, Law Rep. 7 Ch. 
Appeals 611; and Burke -v. Cassin, 45 
Cal. 469. 

It is quite immaterial whether the 



term was generic at the time of its adop- 
tion by the claimant, or whether since 
its adoption it has become generic in 
meaning by constant use or otherwise. 
In either event the result attained, viz., 
generic character, is the ground of de- 
fence. It will be noticed that the word 
"Worcestershire" is geographical. 

The general rule that the name of a 
place cannot be appropriated by any one 
exclusively as a trade-mark, has been 
well-settled in law since the cases of 
Canal Co. v. Clarke, 13 Wall. 311 ; Can- 
dee x. Deere, 10 Am. Law Reg. N. S. 
694; Brooklyn White Lead Co. v. 
Masury, 25 Barb. 416; Glendon Iron 
Co. v. Uhler, 13 Am. Law Reg. N. S. 
543; Blackwell v. Wright, 73 N. C. 
310. 

The exceptions to such rule may be 
said to be, First. When the term ceases 
to be- geographical in meaning and be- 
comes a mere fancy name in reality, or 
in the general estimation or view of the 
public, as in case of the words " Be- 
thesda," "Mount Carmel," etc. 

Second. When the claimants Qwn all 
the soil of the place from whence the 
article is produced, as in Newman v. Al- 
vord, 49 Barb. 588 ; Congress Sf Empire 
Spring Co. v. High Bock Spring Co., 57 
Barb. 526 ; Dunbar v. Glenn., 16 Am. 
Law Reg. N. S. 673. 

Another class of cases exists, spoken of, 
but as it would often seem erroneously, as 
trade-mark cases, where a geographical 
name has been so long associated with 
and used for an article, that its original 
geographical meaning has been reduced 
to a secondary signification, when used 
in connection with the article sought 
to be protected, and in general estima- 
tion has become merged into the name 
of the article, as in the famous Glen- 
field Patent Starch Case, Witherspoon v. 
Currie, L. R. 5 E. & I. Appeals 508. 

So in McAndrews v. Bassett, 1 Jur. 
N. S. 550 ; Seixo v. Provizende, L. R. 
1 Ch. 192; Raddev. Norman, L. R. 14 
Eq. 348; Lea v. Wolff, 15 Abb. Pr. N. 
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S. 1 ; and sec Blackwell v. Dtbrell, 17 
Am. Law Reg. N. S. 673. 

In all of these last-mentioned cases, 
it will be noticed that the judges seem 
to comment severely upon and base 
their decision on the fraud and decep- 
tion actually committed, or attempted 
by the infringers, or their palpable in- 
tentions to thus deceive and defraud. 

In a technical trade-mark case, since 
the right of protection is founded on 
the sole right of application to, or the 
right of property in a trade-mark, only 
a liability to deception need be proven. 
A technical trade-mark is the sole right 
of application against the whole world, 
which of course cannot exist in most of 
the cases last cited, many of which pro- 
perly come under the head of unfair 
competition in business. The vital point 
in such cases is to determine whether or 
not the claimed trade-mark, when ap- 
plied to the article in question, is con- 
sidered in public common parlance as a 
fancy name, or still when so applied, 
partakes of its original geographical 
meaning. In the first instance it is a 
trade mark case ; in the second, a case 
of unfair competition in business if any- 
thing. 

In some instances, a very strong pre- 
sumption of fraud may be made merely 
by proof of the use by a defendant of an 
alleged trade-mark, where the defendant 
does not live in the place, but the plain- 
tiff does, the name of which place is 
claimed as a trade-mark. 

Even where the article of the origi- 
nal claimant has acquired a considera- 
ble reputation under such name, such 
presumption, however, may be rebutted 
in various ways. In the principal case 
it was met by proof of the generic mean- 
ing of the words in dispute. Other de- 
fences would arise under various cir- 
cumstances. No general rule can be 
laid down upon the subject. 

Perhaps, however,the greatest interest 
in the view of the legal profession, at- 
taching to Judge Dkummond's decision, 



will be found in the fact that this is 
believed to be the first reported trade- 
mark case in either Great Britain or the 
United States in which the doctrine of 
res judicata has been applied, where the 
decree offered in bar was entered by a 
foreign court. The leading cases hold- 
ing that the decree on judgment of a 
foreign tribunal is conclusive are : Hop- 
kins v. Lea, 6 Wheat. *113. *114 
Aurora City v. West, 7 Wall. 101 
Durant v. Essex Co., 7 Wall. 107 
Baker v. Palmer, 83 111. 568. The 
general principles of such cases are too 
well known to need citation. 

It was most strenuously contended by 
the complainants' counsel, that the de- 
cree of a foreign court would not be 
conclusive, because the jurisdiction of 
the court in trade-mark cases, rested not 
alone upon the right of property in a 
trade-mark, but also on the ground of 
fraud upon the public, and that the 
American courts had the sole jurisdic- 
tion of fraud committed upon the Amer- 
ican public, and sole jurisdiction over 
all property within their jurisdiction, in 
this case the property of complainants 
in their trade-mark in this country. 

Judge Drummond seems, however, 
to have followed the doctrine laid down 
by Lord Westburt in Leather Cloth 
Co.'s Case, 33 L. J. Ch. 199, insisted 
upon by defendant's counsel as now- 
well recognised, that the jurisdiction of 
courts, in trade-mark cases, is founded 
solely on the right of property in a trade- 
mark, or exclusive right of application. 
See Adams on Trade-Marks 13, 75 ; 
Ludlow & Jenkins on Trade-Marks 3, 
5, 35 ; Sebastian on Trade-Marks, 
104, 105 ; Brown on Trade-Marks, 
H 30, 46, 112, 311, 450, 678 ; Singer 
Man/. Co. v. Wilson, on appeal to the 
House of Lords, L. R. 3 App. Cases 376. 
And also the view that the subject-mat- 
ter of controversy was a right of protec- 
tion, not property, strictly, such as per- 
sonal or real property, having its situs 
in the United States, and therefore solely 
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subject to the sovereign power and juris- 
diction of the United States also. 

The principal case was commenced 
in April 1875; Lea v. Millar, in the 
fall of that year, and decided in July 
187G. The decision of Judge Dkum- 
mokd thus holds that even though the 
suit, in which the decree is rendered, 
was commenced at a later date than the 
suit in which it was pleaded or offered in 
evidence, still the bar of such decree 
is complete, following the doctrine of, 
among other cases, United States v. 
Dew2y, 6 Bissell ; Sheldon v. Patterson, 
55 111. 512. 

The principal case is interesting 
also, as involving necessarily the prin- 
ciple : 1st. That because a name has 
not been used in the United States 
for any article by any one prior to its 
claimed adoption in the United States 
by a claimant, it cannot be a trade- 
mark, provided it has been in common 
use for similar articles to those in ques- 
tion outside of the United States. This 
point was passed upon in Burke v. Cas- 
sin, 45 Cal. 479. 2d. That if a claimed 
trade-mark for an article cannot be 
maintained in the country where the 
article is made, it cannot be elsewhere, 
because the alleged trade-mark does not 
denote in the place where the article is 



manufactured, that it is made by the 
claimant, and that elsewhere the alleged 
trade-mark could merely denote that the 
article was made where manufactured. 
This last proposition may involve a 
conflict of law where the trade-mark 
laws of two countries differ. The near- 
est approach to a reported decision upon 
this point is noticed in the Solicitors' 
Journal of July 25th 1876, vol. 2, p. 
765, where the Master of the Rolls 
clearly maintained this last proposition 
as correct, although deciding the ease 
upon another point. That both of these 
two propositions are correct, will ap- 
pear when it is remembered, as alike 
maintained in Burke v. Cassin, supra, 
and by the Master of the Bolls, that if 
such priuciples be not maintained, the 
argument, if carried to its logical con- 
clusion, enabled one of two manufactu- 
rers in the United States to steal the 
trade-mark of the other in a foreign 
country by prior use in such foreign 
country, creating for his articla a repu- 
tation and name under such stolen trade- 
mark, and by such prior use in a foreign 
country prevent the real owner from 
ever using such trade-mark in such for- 
eign country. 

Charles E. Pope. 



Supreme Court of Connecticut. 

GEORGE R. HODGDON v. NEW YORK, NEW HAVEN and HARTFORD 

RAILROAD CO, 

In the absence of any special custom, the contract of a shipmaster to carry a 
cargo to a certain port, means that he is to bring his vessel to some wharf or con- 
venient and usual place of discharge, where he can deliver and the consignee 
receive the cargo. 

The master of a vessel arrived in the port of New Haven, but could not reach 
any wharf for some days, on account of the ice. Held, that he was not entitled 
to demurrage, as he had not completed his voyage until he reached the wharf. 

The fact, that the consignees, during the time the vessel lay in harbor, employed 
tngs to break a passage through the ice, and bring other vessels to their wharf, 
did not entitle this master to demand the same help towards the discharge of his 
cargo. 



